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Red W ing Shoe's Bright-Line Rule Conflicts with Controlling Supreme Court Precedent and Is Inconsistent with This Court's Own Case Law
Personal jurisdiction exists when a defendant has purposefully established minimum contacts with the forum state such that it "should reasonably anticipate being haled into court there." World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297 (1980) . In addition, the personal jurisdiction analysis is informed by considerations of "fair play and substantial justice." Burger King, 471 U.S. at 464.
Once a defendant has been shown to possess sufficient minimum contacts, the burden shifts to that defendant, who must present a "compelling case" as to why (1) the burden on the defendant, (2) "the forum state's interest in adjudicating the dispute," (3) "the plaintiff's interest in obtaining convenient and effective relief," A proper application of the fairness factors illustrates that in certain casesincluding the one currently before the Court-personal jurisdiction is proper when a defendant has sent a cease-and-desist letter or engaged in other licensing 2 Only once has the Supreme Court held that fairness considerations precluded the exercise of personal jurisdiction. See Asahi Metal Indus. Co. v. Superior Court, 480 U.S. 102, 116 (1987) (rejecting jurisdiction in a dispute by a Taiwanese tire manufacturer against its Japanese supplier, noting that "the international context, the heavy burden on the alien defendant, and the slight interests of the plaintiff and the forum State" made "the exercise of personal jurisdiction by a California court . . . unreasonable and unfair"). in California, and extracting licensing revenue from California residents-but also be shielded from jurisdiction in California. In short, in declaratory judgment cases such as this one, the patent owner cannot make a "compelling case" that the exercise of jurisdiction would be unfair. Red Wing Shoe's bright-line rule is also inconsistent with the weight that this
Court has given to licensing activity when assessing the presence of a domestic industry in patent cases before the International Trade Commission (ITC). In an action before the ITC, the complaint must establish the existence or imminent establishment of a domestic industry for the articles protected by the asserted 3
It should be noted that a recent petition for a writ of mandamus in In re TC Heartland, LLC, No. 16-105 (Fed. Cir. filed Oct. 23, 2015) , has urged the Court to overrule its case law conferring sweeping power over forum selection on patent infringement plaintiffs. Although amici in this case take no position on the merits of the TC Heartland petition, the petition highlights the importance of forum-selection issues in modern patent law, including the question of personal jurisdiction raised by this declaratory judgment case. contrary to law, precedent, and policy.").
II. Public Policy Supports the Exercise of Personal Jurisdiction Based on Licensing Efforts
Under a proper, case-by-case inquiry into personal jurisdiction, district courts would be permitted to hear declaratory judgment actions when the defendant has engaged in licensing efforts and activity directed at the forum state. Not only does Supreme Court precedent mandate this result, public policy considerations also warrant it.
First, Red Wing Shoe's bright-line rule defeats the core patent policy of encouraging challenges to patent validity. The Supreme Court has "emphasized the importance to the public at large of resolving questions of patent invalidity."
Cardinal Chem. Co. v. Morton Int'l., Inc., 508 U.S. 83, 100 (1993) J. 539, 599-601 (2011-2012) . During deliberation on the AIA, the House Judiciary Committee noted the "growing sense that questionable patents are too easily obtained and are too difficult to challenge" and emphasized that a key objective of the legislation was "providing a more efficient system for challenging patents that should not have issued[] and reducing unwarranted litigation costs." Rep. No. 112-98, at 39-40 (2011) . Although the AIA created several new administrative procedures to challenge patent validity, declaratory judgment actions remain an important tool for accused infringers, particularly those who There is, to be sure, a robust debate among scholars about whether the PTO issues too many "bad patents"-that is, patents that are overly broad or that Unfortunately, the bright-line rule of Red Wing Shoe deprives accused infringers of one of the primary advantages of the declaratory judgment actionthe ability to control the forum. Of course, an accused infringer should not be able to choose any federal court at will. But it should, consistent with the purpose of the Declaratory Judgment Act, be able to bring suit in a forum with which the patent holder has constitutionally sufficient minimum contacts. 
